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The expansion of private Islamic arbitration services in the United States has provoked
opposition from an anti-shari'amovement that is actively seeking legislative reforms
and state constitutional amendments to curb what it describes as a "stealth jihad"
aimed at Islamizing the American legal system. This article challenges the anti-sharia
movement's narrative and proposes an alternative explanation for the rise of Islamic
arbitration as an inevitable by-product of the overall trend toward privatization of
law - a process in which courts are outsourcing traditional state functions of dispute
resolution to extra-judicial forums that lack the procedural and constitutional
safeguards available in ordinary courts. Arguing against proposals for bans on judicial
enforcement of shari'a, I argue that courts should take opportunities to deprivatize
Islamic law by interpreting and regulating it. Contrary to claims that secular courts are
neither competent nor constitutionally authorized to interpret religious law, recent
case law indicates that American courts have already been interpreting shari'a for
years, and have done so in ways that are fully consistent with federal and state laws.
Keywords: Islamic law; sharia; arbitration; legal pluralism

1.

Introduction

Controversy over the emergence of private Islamic arbitration services in the United
States in recent years has often been characterized as a binary debate between, on one
side, conservatives alarmed by the alleged threat of "stealth jihad" and "creeping
shari'a," and on the other, multiculturalists seeking to protect the legal and cultural
autonomy of minority groups by allowing them to resolve disputes according to their own
laws (New York Times, December 21, 2011; CBS News, October 13, 2010). In the context
of this debate, state legislatures promoting bans on the judicial interpretation and enforcement of shari'a have cast these proposals as paternalistic initiatives aimed at protecting
Americans from private religious laws that are inconsistent with US constitutional principles and democratic values. Former congressman Newt Gingrich expressed this attitude
in a 2011 speech describing shari'a as "a mortal threat to the survival of freedom in the
United States" and warning that Muslims are engaged in a subversive "stealth jihad"
aimed at Islamizing the legal system (New York Times, December 21, 2011).
This article acknowledges that the expansion of Islamic arbitration in the United
States may, in fact, be detrimental to the protection of rights, but not for any of the reasons cited by Gingrich. Rather, I argue that any form of arbitration, whether Islamic or
secular, poses a threat to the rights of disadvantaged groups because privatized adjudicative forums are by nature removed from judicial oversight and regulation. While the
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problems of the American justice system are many, the protections of due process, public
access, impartiality, and the right to a jury trial have been recognized as fundamental
requirements of the federal court system. The Supreme Court noted in Borough ofDuryea
v. Guarnieri(2011) that a right of public access to courts is protected by the First Amendment, and Resnik notes that the Supreme Court has consistently required an impartial
judge (1982, 427-428).
In contrast, private arbitration - which enables parties to resolve disputes in a final
and binding manner without resorting to litigation in traditional courts (Carbonneau
1995) - is not subject to the same constraints and regulations. All forms of private arbitration, whether faith-based or secular, are susceptible to violations of procedural rights
that would otherwise be protected in a federal court; have the adverse effect of amplifying
informational and resource asymmetries between adversaries; and are conducive to the
exploitation of any disadvantaged group - including not only Muslim women, but also
low-income workers and consumers who enter into contractual agreements with large
corporations (Paulsson 2013, 179; Resnik and Curtis 2011, 321).
This paper argues that the overall trend toward privatization of dispute resolution in
the United States - which encompasses the subcategories of faith-based and Islamic arbitration - threatens fundamental rights by limiting the availability of due process, particularly among disadvantaged parties. Based on this empirical observation, I make the
normative claim that American courts should take opportunities to interpret and apply
shari'a in the context of disputes arising from arbitration, as part of a broader effort to
rein in the privatization of law. Contrary to claims that secular courts are neither competent nor constitutionally authorized to interpret religious law, recent case law indicates
that American courts have already been interpreting shari'a for years, in ways that are
fully consistent with federal and state laws.
Furthermore, existing procedural and substantive constraints that apply to ordinary
contract law are adequate to permit courts to interpret and enforce Islamic law in the context of private and commercial disputes without endangering the parties' rights. Instead
of allowing private arbitrators to shape the interpretation of shari'aunconstrained by judicial oversight, courts should embrace opportunities to intervene in disputes originating in
arbitration forums - whether secular or faith-based - in order to deprivatize areas of law
that implicate important rights.

2.

Fears of Islamic arbitration are misplaced

2.1. A brief history ofIslamic arbitration in the United States
Although less organized and widespread than Jewish and Christian dispute resolution
services, a growing number of private arbitrators known as qadis are administering tribunals or informal courts that render decisions based on shari'a (Islamic law) (Helfand
2011, 1237). In contrast with the long history of Jewish and Christian arbitration services
in the United States, the institutionalization of Islamic arbitration is a relatively recent
phenomenon (Grossman 2007, 177). Some scholars have attributed the emergence of
Islamic arbitration services in the United States to an increase in the size of the Muslim
population since the 1960s and to the growing popularity of Islamic financial services
that often rely on arbitration (Bambach 2009). Although the precise number of Islamic
arbitral bodies in the United States is unknown, they are much less widespread than in the
United Kingdom, where different estimates of the number of shari'a tribunals range from
around a dozen to as many as 85 (MacEoin 2009; AFP 2008).
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The process of Islamic arbitration in the United States has been described by Michael
Grossman as "informal, closed and secret, and lack[ing] uniform rules and procedures"
(2007, 179). Muslims who seek to resolve conflicts through Islamic arbitration submit
their disputes to private Islamic tribunals that are often organized through local mosques
or religious associations. Some tribunals have been described as courts, such as the
"Texas Islamic Court" located in Richardson, Texas, and some mosques, such as the Masjid Al Huda Islamic Center in Minneapolis, offer "court-like" arbitration services (New
York Times, February 17, 2008; Bambach 2009, 387).
Whether they are described as courts or tribunals, the variety of institutions offering
Islamic arbitration services are diverse in their practices and highly decentralized
(Bambach 2009, 387). In an effort to unify and standardize procedures between Islamic
arbitration forums, Muslim organizations have reportedly launched initiatives seeking the
establishment of a network of Islamic arbitration courts around the United States. Among
these initiatives is the Fiqh Council of North America, which provides counsel on Islamic
legal issues (Helfand 2011, 1250). For the most part, however, these proposals have
remained largely conceptual and the practice of Islamic arbitration remains very localized
and community-driven.

2.2. The rise of Islamic arbitration is a symptom of the overall privatization of law
The rise of Islamic arbitration in the United States corresponds to an overall trend toward
the privatization of dispute resolution, in which an overburdened and understaffed federal
court system has welcomed the outsourcing of some of its work to private processes such
as arbitration and mediation. This article argues that Islamic arbitration is no more likely
than secular arbitration to produce unfair or unjust outcomes, but notes that all forms of
arbitration share in common a number of deficiencies, including, but not limited to, inadequate government regulation, lack of judicial oversight, and the unavailability of constitutionally guaranteed rights to due process and access to courts. These deficiencies are
inherent in the structure of any privatized adjudicative process - including not only
faith-based but also secular forms of arbitration - and tend to reinforce underlying structural and economic inequalities between parties to a dispute.
The following sections argue that the growing presence of Islamic arbitration in the
United States is not a uniquely Muslim or religious phenomenon, but rather reflects a
much broader shift in the American legal system toward the privatization of vast areas of
law that were once the exclusive domain of state courts.

2.3. The rise of arbitration in the United States
2.3.1. Definitions and statistics
Arbitration, generally defined as a process for "resolving disputes in a final and binding
manner outside the traditional court system" is one of several forms of extra-judicial dispute resolution that have become ubiquitous in the United States over the last thirty years
(Carbonneau 1995). Parties to a particular arbitration have the freedom to define the rules
and procedures that govern the process. Arbitration most commonly arises as a result of
standard contract provisions that bind the parties to submit future disputes to private arbitration, and which usually require a waiver of other possible remedies, including a formal
judicial trial (Carbonneau 1995, 1945).
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The parties to an arbitration agreement appoint an arbitrator to adjudicate disputes
arising from the contract, but the parties - depending on inequalities and asymmetries
that will be discussed in Section 4 - often do not have equal say in the selection. Arbitration, as a private process insulated from government oversight, is structurally predisposed
to favor the interests of the more powerful party to a dispute. For example, in the context
of employment contracts, companies often unilaterally designate the arbitrator who will
adjudicate potential disputes with employees (Pammer and Killian 2003).
In theory, arbitrators function as private judges and are usually experts in the subject
matter of the disputes submitted to arbitration (Carbonneau 1995). But, in practice, arbitrators are not bound by any of the constitutional or procedural constraints that govern the
decision-making of state and federal courts, raising serious concerns about whether they
are capable of guaranteeing neutrality and justice at all, or if their judgments simply
reflect the preferences of the stronger party to a contract.
These concerns have deepened in recent years, as changes in the economic and statutory landscape have encouraged a dramatic redistribution of dispute resolution away from
courts and toward privatized forms of adjudication. Judith Resnik has argued that traditional courtroom trials are "migrating, morphing, and vanishing" (2004). Empirical legal
scholars have documented a sharp decline over the last thirty years in the number and relative proportion of cases tried in federal and state courts compared to the growing volume
of disputes resolved by arbitration. Marc Galanter has found a decline in the portion of
federal civil cases resolved by trial from 11.5% in 1962 to 1.8% in 2002 (2004). Even
more striking was the 60% decline in the absolute number of trials since the mid-1980s
(Galanter 2004, 459), even though other studies have indicated that the absolute number
of judges in the United States has been steadily increasing since the 1950s (Heydebrand
and Seron 1990).

2.3.2. Institutionaland economic explanationsfor the rise of arbitration
These statistics reflect profound changes in the perceived legitimacy of arbitration as an
institution. As Thomas Carbonneau has noted, arbitration was not always regarded as a
reputable form of dispute resolution (1995). Until the twentieth century, arbitration - in
the United States as well as Europe - was generally disdained as "a bastard remedy, incapable of being integrated into the self-respecting family of adjudication" (Carbonneau
1995, 1947). Early US laws sought to restrict the practice of arbitration, reflecting the
view that the government should maintain an exclusive monopoly on law and dispute resolution. However, over time, opposition to private arbitration gradually evaporated for
two main reasons: (1) the need for overburdened courts to outsource a portion of their
workload and (2) neoliberal economic forces favoring deregulation and privatization. As
a result of these two factors, US lawmakers and courts have increasingly supported the
outsourcing of dispute resolution to extra-judicial forums including arbitration.
2.3.1.1. Overburdenedpublic institutions outsource their workload to private actors..
Recent developments in the American legal system have increased the workload of state
and federal courts and created incentives for the outsourcing of dispute resolution to private arbitration, which is increasingly perceived as a faster and cheaper alternative to litigation in traditional courts (Drahozal and Naimark 2005). The increased burden on state
courts alongside a simultaneous expansion in private arbitration has prompted courts to
embrace the devolution of dispute resolution from public courts to private arbitration. As
Thomas Carbonneau writes, judges have actively embraced the shift to private arbitration
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"because it can lighten judicial caseloads" (1989). Judith Resnik has further documented
the ways in which courts have been fully complicit in the outsourcing of dispute resolution to non-state adjudicators. Courts have welcomed the "migration" of trials from courts
to privatized and extra-judicial modes of dispute resolution "to save time and effort"
(2004).
2.3.1.2. Neoliberal economic changesfavor privatization and deregulation.. A second

factor driving the expansion of extra-judicial arbitration is the neoliberal economic movement and its efforts to deregulate and privatize commercial activity. According to Audrey
Macklin, the privatization of all government functions including legal ones "accelerated
in the 1980s and 1990s as neoliberal economic models extolled the virtues of the market
and private ordering over state regulation" (2013, 352). Arbitration has increasingly been
embraced by corporations as a means of circumventing legal regulations and shielding
their operations from judicial scrutiny.
As Carbonneau notes, arbitration allows companies to resolve their disputes "inhouse" by appointing their own arbitrators and defining the rules of adjudication on their
own terms (1995). Inevitably, the absence of public regulation or procedural constraints
on private arbitration enables powerful private actors to set their own rules based on what
is most likely to maximize profits and minimize legal liability.
In the context of these institutional and macroeconomic forces motivating the privatization of dispute resolution in the United States, the relatively recent expansion of Islamic
arbitration is best explained not by what commentators have described as "the myth of the
Islamic tide," (Saunders 2012) but instead by deep, structural changes in the American
legal system that have made it easier for parties to settle conflicts through extra-judicial
processes that are increasingly unregulated and shielded from oversight by state and federal courts.
The recent expansion of Islamic arbitration is consistent with an overall trend toward
the privatization of dispute resolution in the United States, and, therefore, the fears
expressed by anti-shari'aactivists are misplaced. As the following section will illustrate,
the rise of Islamic arbitration has been enabled by exactly the same statutory and congressional framework that governs secular arbitration, and which has become increasingly
deferential to the outsourcing of dispute resolution from state courts to private forms of
adjudication.
Critics of shari'a-basedarbitration have portrayed the phenomenon as a radical movement seeking to establish a parallel Islamic legal order, but, in fact, the rise of Islamic
arbitration should be no more alarming than the growth of many forms of privatized dispute resolution - both secular and faith-based - that have gradually absorbed much of
the work that was previously handled by federal and state courts (Wall Street Journal,
March 22, 1993).
2.4. Statutory and constitutional frameworks for deference to arbitration
Over the last hundred years, statutory and constitutional frameworks in the United States
have become increasingly deferential to private arbitration as an alternative to judicial
remedies. As US law has increasingly affirmed the right of individuals to resolve disputes
arising from contracts outside of courtrooms, the result has been a rapid expansion of all
forms of private dispute resolution including faith-based and Islamic arbitration.
Because the statutory and constitutional frameworks do not distinguish or express
preferences with respect to the content of the rules that govern private arbitration, parties
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have wide discretion to contractually stipulate the body of law that will govern any ensuing disputes. By adopting choice-of-law provisions in private contracts, individuals may
voluntarily "opt out" of American federal law defaults and into alternative bodies of law,
including the law of a foreign country, or - of concern for this paper - a body of religious law such as shari'a (Berg 2009). The following section will explain why the expansion of Islamic arbitration in recent years is not a uniquely "Muslim" phenomenon or
evidence of a "stealth jihad," (New York Times, December 21, 2011) but rather an inevitable by-product of a fundamental shift in the American legal framework favoring the outsourcing of dispute resolution to private forums.

2.4.1. Statutoryframework regulating arbitration
The primary statutory instrument regulating the relationship between private arbitration
and federal law is the Federal Arbitration Act (FAA), adopted in 1925, which defines the
general parameters of arbitration tribunals' operation in America, as well as the conditions that may warrant judicial intervention in their proceedings or awards (Federal Arbitration Act, 9 USC). The FAA requires that courts give deference to all voluntary
arbitration agreements in cases governed by federal law, a broad category that includes
virtually any dispute.
A voluntary agreement to arbitrate a dispute will normally be considered legally
enforceable by courts, as long as the agreement does not compel an illegal act or contravene public policy (Cross and Miller 2011). Courts may be called on to enforce or invalidate arbitration agreements under either of two circumstances: (1) when questions arise
as to the validity of the arbitration agreement or (2) when there is a dispute regarding the
fairness of the arbitration award (Wolfe 2006).
Because the FAA rules are neutral as to the body of law chosen for arbitration proceedings - they do not distinguish between secular and religious law - scholars have
described the FAA as relatively tolerant of faith-based arbitration, to the extent that arbitral awards are compliant with the procedural and substantive limitations imposed on
arbitration generally (Rafeeq 2010, 129-130; Helfand 2011, 1245).
The procedural and substantive limitations to which Islamic arbitration is subject
under the FAA rules define the circumstances under which state courts may intervene to
enforce or invalidate Islamic arbitral awards and are critical to understanding the interactions between state courts and private arbitral bodies. But given the statute's overall preference for judicial deference to arbitration, courts have tended to shy away from
opportunities to interpret or apply Islamic law when they are referred cases that originated
in private arbitral forums.
The FAA generally favors allowing arbitration tribunals to resolve disputes without
judicial intervention, in the absence of concerns about the validity or fairness of an arbitration award. The preference for limiting unnecessary judicial intervention in private
arbitration proceedings is articulated clearly in Section 3 of the FAA, which states that
when a suit is brought in a US district court regarding an issue that is referable to arbitration and the concerned parties have signed a written and valid agreement to arbitrate the
issue, the court shall "on application of one of the parties stay the trial of the action until
such arbitration has been had in accordance with the terms of the agreement" (Federal
Arbitration Act, 9 USC § 3).
In cases that meet the criteria for judicial intervention, a court has three options: (1)
vacating the arbitral award as invalid; (2) ruling directly on the issue in question by applying the body of law specified in the arbitration agreement's choice-of-law provision; or
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(3) referring the dispute back to the arbitration forum in which it originated for resolution
outside of court (Federal Arbitration Act, 9 USC).
The overall effect of the FAA since its adoption in 1925 has been to encourage the privatization of American law by requiring judicial deference to voluntarily negotiated arbitration agreements (Carbonneau 1989). In this context, the expansion of Islamic
arbitration in the United States should be understood not as a subversive campaign by
Muslims to undermine secular law through "stealth jihad," but rather as an inevitable byproduct of a statutory framework that has promoted the outsourcing of dispute resolution
from courts to private arbitrators.

2.4.2. Constitutionalframeworkfor deference to arbitration
Constitutional doctrine on arbitration has increasingly moved toward affirming a
right for individuals to opt out of the judicial system and into private forums of dispute resolution, consistent with a contract-based principle that individuals should be
granted broad discretion to enter into agreements on their own terms (Helfand 2011,
1253). Over time, the Supreme Court has accepted the contract-based argument,
endorsed by Justice Scalia in his majority opinion in Blakely v. Washington, that
parties have the option of contracting out of basic procedural rights in the context of
settlement negotiations that take place outside of courts (Blakely v. Washington, 542
US 296 (2004); Resnik 2004, 559-560). The Court's growing deference to private
contracts as expressions of individual liberty has been expressed in decisions that
explicitly affirm a "national policy favoring arbitration and places arbitration agreements on equal footing with all other contracts" (Buckeye Check Cashing, Inc. v.
Cardegna, 546 US 440, 443 (2006)). These opinions make clear the Court's preference for reinforcing the right of parties to contract, even if such contracts abrogate
other rights.
The general deference to arbitration expressed in American law is as equally favorable to the expansion of religious arbitration as it is to secular forms of arbitration. When
private parties voluntarily agree to resolve their disputes through binding religious arbitration, courts will generally - to the extent that is procedurally and constitutionally permissible - honor that preference by enforcing arbitration agreements and awards.

3.

The dangers of privatized dispute resolution

Proponents of arbitration have argued that privatized forms of dispute resolution promote
the realization of individual autonomy and freedom by enabling individuals to freely
enter into contracts that reflect their own preferences. For example, Gary Born describes
arbitration agreements as "an exercise of individual autonomy and choice, by which citizens give effect to their civil liberties in order to structure their affairs in the way which
they consider most desirable and efficient" (2009, 579). However, this idealized view of
arbitration fails to acknowledge the ways in which a privatized process that is inherently
shielded from state regulation and judicial oversight may protect the rights and interests
of some parties at the expense of others.
Unlike courts, arbitration forums are funded and controlled exclusively by the arbitrating parties, and therefore are accountable not to public authorities but to private parties. The following section discusses two of the main drawbacks of privatized systems of
dispute resolution that are only minimally regulated by the government: (1) inadequate
due process and (2) the amplification of structural inequalities.

The JournalofLegal Pluralismand Unofficial Law

253

3.1. Inadequate due process
When individuals enter into arbitration agreements that require forfeiture of the right to
litigate future disputes and limit the application of federal procedural rules through
choice-of-law provisions, they relinquish many of the rights that would otherwise be
available to them in federal courts (Resnik 2004). Extrajudicial processes are intrinsically
susceptible to violations of due process requirements, which are generally considered to
include - among others - the rights to an unbiased tribunal, the requirement that the
adjudicating body prepare a record of the evidence presented, and the requirement of
written findings of fact and the reasons underlying a decision (Wasserman 2004). These
limitations have prompted Thomas Carbonneau to describe arbitration as "the demise of
due process" itself (1995).

3.2. Arbitration amplifies structural inequalities
Perhaps, the most concerning feature of private arbitration is its tendency to reinforce and
amplify informational and resource asymmetries between parties to a dispute. In theory,
an arbitration that takes place under conditions of perfect information, and in which the
parties possess equivalent resources and leverage, could produce more efficient outcomes
than the more costly process of litigation in a traditional court. But, in practice, information is never perfect, and arbitration processes can easily be "cynically designed to exploit
information and resource imbalances between the parties" (Weinstein 1996, 13).
For example, private arbitration enables powerful corporations or individuals with
disproportionate access to information to design and manipulate the rules of the process
to maximize their own interests, to the disadvantage of weaker adversaries. In the absence
of judicial scrutiny, such exploitation goes unchecked (Weinstein 1996, 13). Legal historians have noted that one of the most basic obligations of a court is to provide a neutral
forum that levels the playing field between parties who may have differential access to
political and economic power (Weinstein 1996, 259). Private arbitrators, however, are
accountable only to the individuals who pay for their services, and may be influenced
accordingly.
The alignment of arbitration with neoliberal demands for deregulation and privatization, as discussed in Section 4, tends to reinforce and amplify asymmetries in disputes
between unequally situated parties. Mandatory-arbitration provisions - in which employees or consumers forfeit their right to sue a business - have become ubiquitous in contracts governing everything from minimum wage work to military service, and even cell
phone plans (National Employment Lawyers Association 2013).
Mandatory-arbitration provisions have increasingly been employed by large corporations to shield themselves from legal liability for workplace injuries. Since arbitration
proceedings are by nature closed and private, there is limited concrete evidence to support
the claim that arbitration amplifies power inequalities and tends to reward the more privileged party. However, in rare data made available as a result of changes in California law
that now require the public disclosure of arbitration decisions, the records revealed that
consumers lose against companies 94% of the time (Goodwyn 2014).
In addition to limiting the rights of workers and consumers against corporations, arbitration has also been used to abridge the rights of women in the areas of employment and
family law. Just as corporations have invoked mandatory-arbitration clauses to shield
themselves from liability for workplace injuries, they have used the same clauses to prevent employees from litigating sexual harassment and assault claims (Mencimer 2008).
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In one particularly notorious case in which a female Halliburton contractor was allegedly
raped by co-workers in Iraq, the company tried to deny the employee the right to litigate
her claim by arguing that she had signed a binding-arbitration clause (Mother Jones, July
7,2011).

3.3. Islamic law is not necessarily detrimental to women's rights
Such cases reveal the extent to which arbitration amplifies structural inequalities that have
nothing to do with religion. Opponents of Islamic arbitration have argued that it renders
Muslim women vulnerable to exploitation through private contracts that reflect exploitive
patriarchal norms. I offer two responses to this critique. First, there is scant empirical evidence to support the claim that Islamic law is inherently detrimental to women's rights.
Second, even if one were to concede that some interpretations of Islamic law impose illiberal constraints on the rights of women, the Halliburton case discussed above makes
abundantly clear that secular forms of arbitration are just as, if not more, conducive to
gender discrimination.

3.3.1. In many cases, Islamic law may protect women's rights more effectively than
secularstate laws

-

The debate over whether or not shari'a provides adequate protections for the rights
of women too often ignores the views expressed by Muslim women themselves.
Anti-shari'a activists appear to be unaware that surveys conducted in Muslim-majority
as well as Muslim-minority countries consistently show that Muslim women
support the application of shari'a at rates equal to or even higher than men, and many
Muslim women assert that shari'a may actually protect their rights better than
secular law.
Opinion polling in the Muslim world has repeatedly demonstrated that there is no significant difference in many countries between male and female rates of support for
shari'a as a source of state legislation. For example, in Jordan, 54% of men and 55% of
women want shari'a as the only source of legislation. In Egypt, the percentages are 70%
of men and 62% of women; in Iran, 12% of men and 14% of women; and in Indonesia,
14% of men and 14% of women (Esposito and Mogahed 2007). Individual country studies of Muslim minorities in Europe have suggested similar findings: for example, a 2006
Gallup poll in Norway found that a higher percentage of Muslim women supported
shari'athan Muslim men (TNS Gallup Poll, 2006).
In making frequent reference to the social pressures that compel women to "submit
to" private Islamic tribunals rather than resort to the state justice system, commentators
such as Maria Reiss promote the notion that Muslim women who support shari'aare passive victims of socialization by religious norms, and lack sufficient awareness to recognize the ways in which these norms are detrimental to their own social and economic
interests (2009). This account is problematic in that it denies Muslim women agency and
accountability for their own decisions, and also ignores arguments made by Muslim
women themselves claiming that they can more effectively advocate for their interests
and rights through shari'a than they can through secular law. It is worth noting that the
only Muslim woman quoted in Reiss' article - although relegated to a footnote
expressed an overall favorable view of the status of women in Islamic law and suggested
that it might be possible for women "to get as much out of a divorce as men under Shari'a

law (2009)."
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Based on this data, there is little basis for the assumption that Islamic law - if
enforced by American courts - would yield unfavorable outcomes for women. As Asifa
Quraishi and Najeeba Syeed-Miller have explained:
It is a mistake to assume that awards under Islamic law are necessarily going to be worse for
the wife than under US law. In fact, it appears that most spouses attempting to enforce Muslim marriage contracts in US courts are wives (not husbands), attempting to enforce rather
high mahr amounts. (Quraishi and Syeed-Miller 2004, 205).
There is additional evidence that secular courts may actually exacerbate the economic
disenfranchisement of women when they decline to recognize the validity of Islamic family law. For example, Ayelet Shachar notes that the frequent refusal of state courts to recognize a Muslim woman's "split status" position - that of being legally divorced
according to state law, but still married under religious law - "may leave these women
prey to abuse by recalcitrant husbands who are well aware of the adverse effect this situation has on their wives, as they fall between the cracks of the civil and religious jurisdictions" (2008, 576).
Similarly, recent case law in the United States provides support for the claim that
Islamic law may in some circumstances actually protect women better than state law can.
Case law generated since the passage of anti-shari'alegislation suggests that when courts
are barred from considering shari'a,Muslim women can be denied compensation or other
rights to which they would be entitled under their Islamic marriage contracts, if enforced.
This appears to be happening in Kansas, where a ban on judicial consideration of shari'a
took effect on 1 July 2012. One of the representatives who voted for the ban called it "a
vote to protect women," yet as Natasha Bakht notes:
The effect of the ban in the case of Soleimani v. Soleimani, decided just one month later, was
to prevent a physically and sexually abused wife from claiming a mahr of $677,000 from her
estranged husband, in a case where relief under Kansas' marital property division laws would
be minimal. (Bakht 2014, 5-6)
In additional analysis of state case law since the enactment of anti-shari'alegislation,
Natasha Bakht presents evidence that the judicial enforcement of mahr contracts tends to
protect the economic interests of women and can help "to ensure that [divorced] women
are not left poverty-stricken" (2014, 5-6).

3.3.2. All forms of arbitrationareprone to reinforcinggender inequality and other
asymmetries
The above discussion supports the claim, advanced by this article, that Islamic law is not
inherently detrimental to the rights of women or other disadvantaged groups. The underlying problem is that any form of private arbitration, whether faith-based or secular, has a
tendency to amplify structural inequalities that have nothing to do with religion, but nonetheless yield outcomes unfavorable to women.
Macklin concedes:
[I]t is conceivable that lack of education and/or job skills, linguistic abilities, financial desperation, precarious immigration status and, of course, any real or apprehended risk of violence, could lead a court to conclude that a particular Muslim woman did not genuinely
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consent to the terms of the domestic contract. But these factors do not depend upon religiosity and are not unique to devout Muslims. (Macklin 2013, 359)
Long before the conservative movement launched its campaign against "creeping
shari'a"(Montopoli 2010), feminists warned that the expansion of secular arbitration in
the area of family law was systematically disadvantaging women in divorce and custody
disputes (Macklin 2013, 352). Jana Singer warned, "One of the most significant dangers
of the privatization of family law is that it will exacerbate existing power inequalities,"
including gender inequalities, citing evidence that "mediation is significantly more likely
than adjudication ... both to reflect and to reproduce power imbalances between the
sexes" (1992, 1540). Opponents of the enforcement of shari'a in the United States have
yet to present persuasive empirical evidence that privatized Islamic dispute resolution is
any more detrimental to the rights of women than secular forms of privatized dispute
resolution.
4.

An argument for judicial interpretation of Islamic law

Much to the dismay of the anti-shari'amovement, Islamic law has become a feature of
the American legal landscape and will only become more prevalent. An inevitable consequence of globalization is that US courts have increasingly been called upon to consider
foreign and religious laws, including shari'a,in disputes that cross borders and jurisdictions (Elsayed 2012, 945). Conservative lawmakers cannot bring about the extinction of
shari'aby passing statutes that refuse to recognize it, or that exclude it from the jurisdiction of courts. Such actions will only have the effect of pushing shari'aout of the realm
of state regulation and into private domains, such as arbitration. As this paper argues, the
expansion of Islamic arbitration is consistent with a larger trend toward the privatization
of law in the form of extra-judicial processes of dispute resolution such as arbitration and
mediation, which impose very problematic limitations on due process and the fundamental right to access courts.
Although the statutory framework regulating arbitration provides for judicial intervention in private arbitration under certain conditions, as discussed in Section 2, courts
have generally been reluctant to act on opportunities to either enforce or invalidate
Islamic arbitral awards, particularly when doing so would require judicial interpretation
of Islamic law. Consistent with the Supreme Court's jurisprudence favoring deference to
private arbitration, courts have generally avoided interfering with processes of extra-judicial dispute resolution. In enabling the continued outsourcing of adjudication from state
courts to private arbitrators, American judges are declining an opportunity to shape precedents for the interpretation of Islamic law that are consistent with constitutional
requirements.
At the same time, judicial abdication of opportunities to interpret Islamic law leaves
private arbitrators to determine how shari'a is interpreted and applied in the United
States, in ways that are not necessarily compatible with constitutional or democratic principles. Islamic law will continue to operate, regardless of whether or not the courts
attempt to regulate it (Ryder 2008). Furthermore, non-recognition of shari'a by state
courts will provide further incentive for Muslims to forgo the courts in favor of private
arbitration (Elsayed 2012, 938), therefore accelerating an overall trend toward the privatization of law that, this paper argues, is detrimental to the administration of justice and
protection of rights in the United States. Islamic arbitration is not any more dangerous
than secular arbitration, but all forms of non-state dispute resolution are similarly prone
to problems of opacity and insufficient due process.
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4.1. Judicial review and state regulation do not necessarily require assimilation or
exclusion
The privatization of dispute resolution undermines democracy and social justice by
removing vast areas of law from judicial oversight and creating an unregulated domain in
which powerful non-state actors can engineer rules that ensure their preferred outcomes
(Resnik 2004). By insulating disputes, including those adjudicated according to religious
law, from judicial oversight, arbitration tends to create opportunities for private parties to
infringe on the rights of less-privileged adversaries.
State recognition - and with it, regulation - of Islamic law is the best way to promote
a moderate interpretation of shari'a that is consistent with liberal democratic values and
human rights. The alternative - allowing private arbitrators to interpret and apply Islamic
law as they see fit - has the potential to reinforce and amplify inequalities between adversaries in the same way that secular arbitration does (see Section 4).
Anticipating critiques that judicial interpretation of shari'awould flatten or homogenize
the American Muslim population by asserting the absolute supremacy of state law, I argue
that regulation does not necessarily require assimilation. Proponents of what Seyla Benhabib
has described as "strong multiculturalism" argue that permitting a high degree of autonomy
for minority groups and their legal systems is necessary to preserve diversity and prevent
"state-promoted assimilation" (2002). Some strong multiculturalists make the argument that
religious arbitral tribunals play an important role in protecting the value of diversity by
enabling particular religious communities to resolve disputes according to their own shared
religious values and obligations (Helfand 2011, 1241). Proponents of this view express the
concern that secular state law is ill-equipped and, in some cases, fundamentally incapable of
addressing the unique concerns of religious minorities living under a secular state (Stone

2000, 197).
In addition to arguments favoring the protection of group identity and solidarity, some
strong multiculturalists have argued that the use of religious arbitration also enhances personal freedom by empowering individuals to engage with others who share their religious
values and adjudicate disputes in accordance with common beliefs and practices (Helfand
2011, 1254). Like Jewish law, which in its most conservative interpretation prohibits
Jews from resorting to secular courts to adjudicate disputes among themselves, Islam
favors and at times mandates internal dispute-resolution through informal, non-state
mechanisms (Elsayed 2012, 968). Noting that religious adherents may experience strong
normative pressure to adjudicate disputes in accordance with religious rather than secular
law, some strong multiculturalists have argued that faith-based arbitration, in enabling
parties to fulfill their personal religious obligations by opting out of state law, protects the
value of religious liberty (Helfand 2011, 1247).
Despite these compelling arguments for granting religious minorities significant autonomy to self-regulate according to their own private laws, there are dangers to carving out
enclaves of legal and political independence for subnational groups. Multiculturalism
entails what Seyla Benhabib has described as "the decentering of administrative uniformity
and the creation of multiple legal and jurisdictional hierarchies" and ultimately seeks "the
devolution of democratic power to regions or groups" (2002, 181). The fulfillment of these
aspirations would require a tiered system of legal rights and obligations, in which subnational minorities may opt in and out opt of federal and constitutional norms at will.
4.2. The dangers of unregulated autonomy
The dangers of unregulated autonomy are evident at the extremes of any religion, not
only Islam. Currently, groups promoting an expansive view of "religious liberty" (of the
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Judeo-Christian variety) have entered into litigation in several states seeking the right to
"exemptions" from civil rights laws that would allow private businesses to discriminate on
the basis of sexual orientation. For example, in Oregon, where a bakery refused to provide a
wedding cake for the wedding of two women, in violation of a state public accommodations
law that bars businesses from discriminating on the basis of sexual orientation - a group
named Friends of Religious Liberty are planning to petition the state supreme court to
approve "exemptions" for businesses that refuse to serve same-sex couples because of religious objections (The Oregonian, May 9, 2014). Similar initiatives have been attempted or
are underway in Colorado, Tennessee, Kansas, and South Dakota (AssociatedPress, May 9,
2014). These efforts to "opt out" of legal obligations - such as non-discrimination - that
are central to the American constitutional system, raise concerns, particularly in cases where
one group's assertion of the right to "opt out" of the state legal order in the name of fulfilling
religious obligations comes at the expense of the rights of another subnational group.
The dilemma of the multiculturalist state is to protect the practices of subnational
communities and minority groups, while simultaneously protecting the individual members of these communities by refusing to accommodate community practices that infringe
on individual rights (Macklin 2013). This dilemma has been the subject of many books,
and is one for which there is no easy answer (Benhabib 2002). But American courts have
avoided and even exacerbated the dilemma by relegating shari'a to private arbitration, a
domain in which religious groups are permitted to apply their own laws without state
interference or oversight.
Benhabib argues that where different groups are in conflict with one another over
dueling demands for the recognition of minority or cultural differences that are irreconcilable, the task of a democratic state is "to create the impartial institutions in the public
sphere and civil society where this struggle for the recognition of cultural differences...
can take place without domination" (2002, 8). Courts are an ideal forum in which to negotiate such differences. As instruments of state sovereignty, they provide a neutral site in
which different subnational groups can engage in dialogue across their respective legal
traditions and win recognition of rights.
Courts, by engaging in the interpretation of Islamic law, can create a space for pluralistic legal dialogue under the umbrella of federal judicial oversight, in which all parties
are guaranteed the baseline rights that Benhabib describes as "nonnegotiable constitutional essentials" (2002, 128). However, if shari'aand other religious laws are consigned
to the unregulated domain of private arbitration, these conflicts between competing rights
claims will play out on an uneven playing field in which stronger parties can easily dominate and exploit their weaker adversaries.
4.3. Existingproceduraland substantive safeguards are adequate to permitjudicial
interpretationof shari'a
Contrary to claims that secular courts are neither competent nor constitutionally authorized to make reference to religious law, case law suggests that courts have successfully
applied Islamic law in ways that are fully consistent with American constitutional and
democratic principles. The following discussion will argue, with reference to case law,
that existing procedural and constitutional safeguards are adequate for courts to interpret
shari'ain ways that do not undermine rights or important public interest.
4.3.1. Procedurallimits on the enforceabilityoflslamic arbitration
On the procedural dimension, scholars have identified two primary categories of constraints on the ability of federal and state courts to enforce Islamic law: (1) the standard
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protections of contract law pertaining to duress and unconscionability and (2) basic fairness and due process requirements. If these procedural requirements are met, there is no
reason why a reviewing court should be unable to enforce an Islamic contract that was
negotiated through private arbitration (Wolfe 2006, 458).
Islamic and American theories of contract law are remarkably similar, suggesting that
courts can regulate and enforce shari'a-based agreements using the same interpretive
frameworks that they apply to secular contracts. The Islamic legal term for contract, 'aqd
(literally, a tie or conjunction) signifies an agreement on a certain act which has the object
of creating legal consequences (Khadduri 1955). In Islamic law, the concept of 'aqd
"stresses agreement, or meeting of minds, as the basic element in the 'aqd, regardless of
the form or procedure" (Khadduri 1955, 203). If consent is arrived at, by one party making a proposal ('iab) and acceptance (qabul) by the other - the "meeting of the minds"
is achieved... [and] the contract is regarded as "legally binding" (Khadduri 1955, 204).
This intent-based theory of Islamic contracts was solidified in the Ottoman Majalla code
(Mallat 2007, 269) and further consolidated in the twentieth century, during the period of
then influential Islamic jurist, Abd al-Razzak al-Sanhuri, who drafted the 1948 Egyptian
Civil Code and also assisted in formulating the Iraqi Civil Code. Al-Sanhuri articulated a
theory of contracts in which validity derived from "intent ... i.e. the real will of the contracting parties" (Mallat 2007, 269). Although different schools of Islamic thought differ
on the degree of interpretive flexibility they allow, there is consensus on the importance
of consent as an expression of the intent of the parties.
The United States Supreme Court has articulated a very similar definition of a contract
as "an agreement... founded upon a meeting of minds" (Baltimore & Ohio R. Co. v.
United States, 261 US 592, 1923). If the basic structure of Islamic legal contracts mirrors
the understanding of contracts under the laws of the United States, it seems reasonable to
expect that courts could enforce them using an identical set of procedural tools.
I argue that existing procedural constraints on the enforcement of any contract in the
United States already limit the potential judicial enforceability of shari'a-basedcontracts
in ways that are sufficiently protective of the parties' fundamental rights. The regulations
governing enforcement of contracts in the United States are as follows, and are equally
applicable to secular and faith-based contracts that are privately negotiated, either through
arbitration or another extra-judicial arrangement.
First, any contract must comply with the requirements of the Statute of Frauds in order
for a court to recognize and enforce it. Compliance with the Statute of Frauds requires
evidence of a "meeting of the minds," which is a fundamental principle of contract theory
in both Islamic and American law (Costigan 1920). Second, the contract cannot have
been negotiated under duress or coercion. Third, there must be "consideration" for each
promise made, which in American law can be defined as any benefit exchanged between
the parties (Blum 2007, 156). Islamic contracts could easily be found to satisfy the
requirement for consideration, for example, with a husband's provision of a mahr payment in exchange for his wife's agreement to marry. A final requirement and one with
which shari'a is entirely capable of complying is the condition that an agreement not be
unduly vague or ambiguous.
Courts have already successfully applied these standards to limit the facts in Islamic
family law cases. Where a shari'a-based contract presents problems for the standard
requirements of American contract law, the same safeguards that apply to secular contracts can be invoked to limit its application.
For example, in a California case in which a husband was attempting to rely on a $30
mahr in his Egyptian Muslim marriage contract to avoid dividing a $3 million estate with
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his wife, the court found that the contract was too vague and uncertain to be enforced. In
this case, the defect of the contract did not arise from any substantive provision of Islamic
law itself, but rather from the documents' textual vagueness (In re Marriageof Shaban,
88 Cal. App. 4th 1267, 2001).
Other cases have affirmed the idea that the religious nature of a contract does not preclude its enforceability in a court, as long as the contract complies with the requirements
of state and federal law. For example, the New York Supreme Court found a Muslim marriage contract and its mahr provision to be judicially enforceable despite its having been
agreed to in the course of a religious ceremony, because the contract adequately conformed to the requirements of New York's contract laws. This was true even though the
contract stated that it united the parties as husband and wife "under Islamic law." The
court held, "The document at issue conforms to the requirements of [state contract law]
and its secular terms are enforceable as a contractual obligation, notwithstanding that it
was entered into as part of a religious ceremony" (Aziz v. Aziz, 127 Misc. 2d 1013;
488 N.Y.S.2d 123, 1985).
Procedural rules of both contract and arbitration law have been designed to protect
vulnerable parties, and have been invoked to invalidate faith-based agreements deemed
unfair. For example, courts have consistently refused to enforce contracts that were negotiated involuntarily or under duress, including religious contracts. For example, courts
have held that an arbitration agreement must be entered into voluntarily to be valid, and
have invalidated marriage settlement agreements produced in the course of religious arbitration after determining that the wife entered into it under duress (In re Marriage of
Popack, 998 P.2d 464, 468, Colo. App. 2000; Segal v. Segal, 650 A.2d 996, 998-1000,
N.J. Super. Ct. App. Div. 1994).
In addition to the prohibition on enforcement of contracts negotiated under duress,
another area of contract law that has been suggested as a constraint on the enforceability
of Islamic arbitration is the unconscionability doctrine. As Michael Helfand notes, "The
unconscionability doctrine is particularly well-suited to the task of policing religious arbitration awards, since it requires courts to consider principles of both volition and fairness
in evaluating the enforceability of arbitration agreements" (2011, 1241). Stephen Ware
has also addressed the applicability of the unconscionability doctrine in general arbitration contexts, and, in particular, stresses the importance of voluntary consent in employment and securities arbitration (1996, 1001). Given the neutrality of the FAA statutory
framework regulating arbitration, the prohibition on unconscionability would seem to
apply equally to secular as well as religious forms of arbitration.
These built-in procedural safeguards, which universally limit the enforceability of any
contract negotiated in the United States - whether secular or religious - suggest that
American courts are already in possession of the necessary tools to limit the application
of shari'awhere necessary to ensure compliance with state and federal laws.
4.3.2. Substantive limits on the enforceabilityoflslamic arbitration

On the substantive dimension, scholars have identified a number of conditions that could
render an Islamic arbitration award unenforceable by secular courts. As described in Section 2, courts generally defer to the substantive decisions of private arbitral bodies, except
in the three circumstances that can trigger judicial review and intervention: (1) decisions
that violate rationality or public policy; (2) decisions that harm children or other vulnerable parties; and (3) apparent violations of constitutional principles.
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All three of these conditions would enable courts to limit the application of shari'a
where it would interfere with important substantive requirements of state and federal law.
The first major substantive limit on the enforceability of Islamic arbitral awards in state
courts is the prohibition on awards that violate rationality or public policy. Courts have
consistently ruled to vacate arbitration awards, religious as well as secular, when the remedy they require is "contrary to public policy" (E. Associated Coal Corp. v. Mine Workers, 531 US 57, 2000; W R. Grace & Co. v. Rubber Workers, 461 US 757, 1983). The
test used to evaluate conflicts between religious arbitration awards and protected public
policies is usually a balancing one, in which the interests of the first-parties engaged in
arbitration must be weighed against the state's interest in protecting valuable third-party
interests (Helfand 2011, 1288).
Related to the public policy justification for judicial intervention in arbitration proceedings, courts have also cited irrationality as valid grounds for interference. For example, the judge in Mandl v. Bailey explained the standard, "Only a completely irrational
decision by an arbitrator on a question of law, so extraordinary that it is tantamount to the
arbitrator's exceeding his powers, will warrant the court's intervention" (Mandl v. Bailey,
858 A.2d 508, 525, Md. Ct. Spec. App. 2004). Although the rationality standard has not
yet been applied to a disputed Islamic arbitral award, it has been invoked previously to
vacate Jewish arbitration awards, and is likely to be cited as grounds for intervention in
future conflicts between Islamic arbitrational tribunals and state law (Brisman v. Hebrew
Academy ofFive Towns and Rockaway, 895 N.Y.S.2d 482, 2010).
Second, courts have consistently intervened to invalidate religious arbitral awards
deemed harmful to children. In Fawzy v. Fawzy, the court clarified situations in which
harm to a child would mandate court intervention. Although Fawzy affirmed that the
"constitutionally protected right to parental autonomy" includes the right to submit any
family controversy, including one regarding child custody, to an arbitration forum chosen
by the parents, the court nonetheless held that the state has an obligation to intervene
when necessary to prevent harm to a child (Fawzy v. Fawzy, 973 A.2d 347, 360, N.J.

2009).
In other cases, courts have been willing to consider Islamic law in child custody determinations, to the extent permitted by the US standard that courts consider the "best interest of the child." For example, in Malak v. Malak (1986), the California Court of Appeals
evaluated one Muslim custody decision rom Abu Dhabi and one from Lebanon. The Abu
Dhabi decision, awarding custody to the father because of its rule automatically granting
custody to fathers when the child reaches a given age, was held inconsistent with best
interest standards and therefore rejected. However, the Lebanese court decree was found
to be entirely consistent with American courts' expectations of notice and also was found
to have legitimately considered "educational, social, psychologic[al], material, and moral
factors, for the purpose of insuring the best interest of the two children..." (Malak v.

Malak, 182 Cal. App. 3d 1018, 1986).
Given that a significant percentage of Islamic arbitration proceedings concern divorce
and family law, the well-settled authorization of judicial intervention to protect the interests of minors constitutes a significant constraint on the enforceability of Islamic arbitral
awards in state courts.
These cases suggest that where judicial interpretation of an Islamic contract would
legitimately violate a compelling state interest or law, courts possess adequate tools to
avoid enforcing the contract on procedural as well as substantive grounds. There is a
good reason to believe that the built-in procedural and substantive safeguards found in
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ordinary US contract law can be applied just as easily to Islamic contracts to ensure that
their enforcement is consistent with the requirements of state and federal laws.
4.4. Acknowledging the dangers ofjudicial distortion of shari'a
Given the relatively recent migration of shari'a into American courts, judges are admittedly amateurs in interpreting and applying it. There is a legitimate concern that secular
courts could distort religious law by inappropriately engaging in interpretative exercises
that are rightfully the domain of religious authorities. Additionally, the Religious Question Doctrine raises concerns regarding the institutional competence of secular courts to
interpret and enforce religious law (Gedicks 2008, 132; Goldstein 2004, 499). In Watson
v. Jones, the Supreme Court held:
It is not to be supposed that the judges of the civil courts can be as competent in the ecclesiastical law and religious faith of all these bodies as the ablest men in each are in reference to
their own. It would therefore be an appeal from the more learned tribunal in the law which
should decide the case, to one which is less not to be supposed that the judges of the civil
courts so. (Watson v. Jones, 80 US 679, 1872)
Watson stands for the proposition that when courts are called upon to enforce or interpret arbitration awards based upon religious doctrine, determining the validity of awards
with reference to the arbitrating parties chosen body of law requires secular courts to
inquire inappropriately into religious questions, and therefore falls outside of the expertise and competency of a civil court (McLaughlin 2012, 437). However, no case has yet
suggested that the Religious Question Doctrine categorically bars judicial review or
enforcement of Islamic arbitration awards, as long as the contract in question is consistent
with the applicable state and federal laws.
Some cases do illustrate the limitations of secular courts' competence to interpret
Islamic law, and judges have made serious interpretive errors. For example, in Dajani v.
Dajani, the California Court of Appeals interpreted the mahr in a Muslim marriage
contracted in Jordan to be a pre-nuptial provision "facilitating divorce" because the 5000
Jordanian dinars became payable to the wife only upon dissolution of the marriage. In
California, as in most states, a pre-marital agreement may not "promote dissolution," and
thus a promise of substantial compensation upon divorce was found to invalidate that
clause on public policy grounds because of its tendency to promote "profiteering by
divorce" (Dajaniv. Dajani, 251 Cal. Rptr. 871, 204 Cal. App 3rd 1387, 1988). Azizah alHibri has criticized this opinion as reflecting a basic misunderstanding of Islamic jurisprudence and the institution of deferred dowry, which is also payable upon death of the husband (Issues Regarding Family Law Affecting American Muslims, 1995).
But despite some noteworthy errors, as courts are exposed to more and more cases
implicating Islamic law, judges are becoming more comfortable reviewing and applying
it. And they are increasingly recognizing that the basic structure and philosophy of
Islamic contracts closely tracks the doctrines of American contract law, and, in many
cases, shari'a-basedagreements arising from private arbitration can be reviewed and
interpreted using the familiar standards of ordinary contract law.
The learning curve is steep, but judges are beginning to take Islamic law seriously.
Where judges lack knowledge themselves, they are increasingly open to considering the
testimony of expert witnesses who specialize in Islamic law, particularly in cases involving
national security and terrorism (New York Times, April 21, 2012). According to Asifa Quraishi and Najeeba Syeed-Miller, this process of institutional learning is already well
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underway: "For those courts that do undertake the effort, they have been fairly good at
understanding the relevant Islamic jurisprudence defining the nature of a Muslim marriage
contract, in order to discern which elements it can enforce as a secular court" (2004, 205).
The benefits of judicial engagement with Islamic law outweigh the potential dangers of
interpretive distortion. Courts should not shy away from the opportunity to contribute to the
shaping of judicial precedent in cases involving shari'a.The alternative - continued deference to the decisions of private religious arbitrators who operate without any of the procedural or constitutional constraints guaranteed in federal courts - will permit further
privatization of religious law in ways that are likely to undermine rights and reinforce
inequalities.

5.

Conclusion

Islamic law is now a part of the American legal landscape and will only become more
prevalent, whether or not the anti-shari'amovement accepts the reality of its presence.
As the globalization of law continues, American courts will increasingly be called upon
to consider foreign and religious laws, including shari'a, in disputes that cross borders
and jurisdictions. Legislative efforts to prevent courts from engaging in the review and
interpretation of privately negotiated Islamic contracts are often motivated by the misplaced fear that shari'a is inherently detrimental to the rights of women and other disadvantaged parties. As I have argued, that fear is more appropriately directed at the overall
privatization of American law - a process in which courts are outsourcing traditional
state functions of dispute resolution to extra-judicial forums that lack the procedural and
constitutional safeguards available in ordinary courts.
If Islamic arbitration is normatively problematic, it is not because it is Islamic, but
because all forms of privatized dispute resolution render parties vulnerable to denials of
due process and other violations of fundamental rights. This paper has argued that the overall trend toward privatization of dispute resolution in the United States degrades the quality
of justice and limits the availability of due process, particularly to disadvantaged parties.
Based on this empirical observation, I make the normative claim that courts should
take opportunities to interpret and apply shari'a in the context of disputes arising from
arbitration, as part of an overall effort to reverse the growing privatization of law. Contrary to claims that secular courts are neither competent nor constitutionally authorized to
interpret religious law, recent case law indicates that American courts have already been
interpreting shari'a for years, in ways that are fully consistent with federal and state laws.
Existing procedural and substantive constraints that apply to ordinary contract law are
adequate to permit courts to interpret and enforce Islamic law in the context of private
and commercial disputes without endangering the parties' rights. Instead of allowing private arbitrators to shape the interpretation of shari'aunconstrained by judicial oversight,
courts should embrace opportunities to intervene in disputes originating in arbitration
forums - whether secular or faith-based - to reverse a disconcerting trend toward the
privatization of dispute resolution in the United States.
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Note
1. Mahr is a payment in money or property that a wife is legally entitled, under shari'a,to receive
from her husband upon marriage. Mahr is usually divided into two parts: that which is paid at
the time of marriage (muajal) and that which is paid only upon the dissolution of the marriage
by death or divorce or other agreed upon conditions (muwajjal) (Bix 2013, 20).
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